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ALASKA WILDERNESS LEAGUE—AUDUBON ALASKA
CENTER FOR BIOLOGICAL DIVERSITY—DEFENDERS OF WILDLIFE
EARTHJUSTICE—EYAK PRESERVATION COUNCIL—GREENPEACE
NATIONAL WILDLIFE FEDERATION
NATURAL RESOURCES DEFENSE COUNCIL
NORTHERN ALASKA ENVIRONMENTAL CENTER—OCEAN CONSERVANCY
OCEANA—PACIFIC ENVIRONMENT—REDOIL—SIERRA CLUB
THE WILDERNESS SOCIETY—WORLD WILDLIFE FUND

September 6, 2011
VIA EMAIL

Shell Kulluk Air Permit

EPA Region 10

1200 6th Avenue, Suite 900, AWT-107
Seattle, WA 98101

Email: rl0ocsairpermits@epa.gov

Re:  Draft Air Permit No. R100CS030000 for Shell’s Proposed Kulluk Drilling
Operations in the Beaufort Sea, Alaska

Alaska Wilderness League, Audubon Alaska, Center for Biological Diversity, Defenders of
Wildlife, Earthjustice, Eyak Preservation Council, Greenpeace, National Wildlife Federation,
Natural Resources Defense Council, Northern Alaska Environmental Center, Ocean
Conservancy, Oceana, Pacific Environment, REDOIL, Sierra Club, The Wilderness Society, and
World Wildlife Fund hereby submit the following comments on U.S. EPA Region 10’s draft
Clean Air Act Outer Continental Shelf (“OCS”) Permit to Construct and Title V Air Quality
Operating Permit for Shell Offshore Inc. (“Shell”), authorizing air emissions from Shell’s Kulluk
conical drilling unit (or “drillship”) and associated vessels for proposed oil and gas exploration
drilling operations in the Beaufort Sea.

Shell proposes to undertake large-scale and long-term industrial operations involving many ships
that will emit large amounts of pollution into the environment and create significant amounts of
noise that is harmful to Arctic species. Shell’s operations would affect a large region of the
Beaufort Sea that contains important habitat for endangered species and that serves as
subsistence hunting grounds for Alaska Native communities. Further, Shell’s Kulluk permit
application is just the beginning of what could become a massive influx of oil company
development in the Arctic. Indeed, Region 10 also has received Clean Air Act permit
applications from Shell for exploratory drilling operations in the Beaufort Sea and Chukchi Sea
using the Discoverer drill rig and from ConocoPhillips (“Conoco™) for exploratory drilling
operations in the Chukchi Sea using a jack-up rig. Thus, it is essential that Region 10 exercise
extreme diligence and caution; the agency’s actions here will have consequences beyond the
Kulluk’s potential operations and will establish precedents that affect the Arctic’s people and
environment.
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As an initial matter, Region 10 must account for the substantial lack of data concerning the
Arctic environment. In June 2011, the Secretary of the Interior released a major report from the
U.S. Geological Survey on the gaps in the scientific understanding of the United States’ Arctic.
See U.S. Geological Survey, An evaluation of the science needs to inform decisions on Outer
Continental Shelf energy development in the Chukchi and Beaufort Seas, Alaska (Leslie
Holland-Bartels and Brenda Pierce eds., 2011). The report concludes that there are large
information gaps about the Arctic Ocean, and these gaps are a “major constraint[] to a defensible
science framework for critical Arctic decision making.” Id. at 151. Region 10 must acknowledge
these shortcomings in the scientific understanding of the Arctic and move forward cautiously,
ensuring that any air permits it issues are designed to provide maximum protection for human
health and the environment.

Further, this draft permit represents a significant step backward—rather than following the
precedent set by classifying the Frontier Discoverer as a major source, subject to the Prevention
of Significant Deterioration (“PSD”) program, Region 10 has reverted to the tack it took in 2006
by determining that less stringent protections are necessary because the Kulluk is a minor source.
We encourage Region 10 to insist on strict compliance with the law and robust protection for the
relatively pristine Arctic air.

In issuing the draft Kulluk permit, Region 10 has ignored established law and EPA policy. If
issued as currently drafted, this permit would establish precedents that impair protection of the
Arctic’s people and environment as oil and gas activity intensifies. Region 10 must retract the
draft permit and address the problems identified below.

I.  The Kulluk must be permitted as a major source because the owner-requested limits
on Shell’s potential to emit are unenforceable and unlawful.

The Clean Air Act requires new sources to comply with PSD program requirements, including
installation of “best available control technology” (“BACT”), if those sources are “major.” 42
U.S.C. 8§ 7475, 7627. For emission units such as Shell’s Kulluk, the Clean Air Act states that a
new source is major if it has “the potential to emit two hundred and fifty tons per year or more of
any air pollutant.” Id. § 7479(1). This default 250 ton per year (“tpy”) threshold applies to all of
the so-called “criteria” pollutants, including nitrogen oxides (NOx), particulate matter (PM),
sulfur oxides (SOx), and carbon monoxide (CO). For greenhouse gases, including carbon dioxide
(COy), EPA has “tailored” special rules defining when a new source is major. For a source that is
already major for another pollutant, that source will also be subject to regulation for greenhouse
gas emissions if it “will emit or will have the potential to emit 75,000 tpy CO,e or more . ...” 40
C.F.R. § 52.21(b)(49)(iv)." Any other new source will be major if it “will emit or have the
potential to emit 100,000 tpy CO-e . ...” Id. § 52.21(b)(49)(V)(a).

Absent enforceable permit limitations, Shell’s yearly potential to emit greatly exceeds the major
source thresholds of 250 tpy (criteria pollutants) and 75,000 tpy (greenhouse gases), respectively.
For instance, Shell’s operations would emit 2,339 tpy of NOx and 141,487 tpy of greenhouse

1 CO,e means “carbon dioxide equivalent.” It is a standardized measurement for the climate change forcing effect of
various greenhouse gases. The CO,e for a greenhouse gas is the concentration of CO, that would cause the same
level of radiative forcing.
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gases. U.S. EPA Region 10, Statement of Basis for Draft Outer Continental Shelf Permit to
Construct and Title V Air Quality Operating Permit No. R100CS030000, Shell Offshore Inc.,
Conical Drilling Unit Kulluk, Beaufort Sea Exploration Drilling Program at 24 (Jul. 20, 2011)
(“Statement of Basis”). At Shell’s request, Region 10 has proposed permit conditions intended to
restrict Shell’s potential to emit to levels below the major source threshold (i.e., intended to make
the Kulluk a “synthetic minor” source). Under the proposed permit conditions, Region 10 pegs
the Kulluk’s potential to emit NOx—the criteria pollutant for which Shell has the greatest
potential to emit—at 240 tpy, which is effectively at the major source limit. As for greenhouse
gases, Region 10 has determined that Shell’s operations may emit 80,000 tpy of COze, which
would require regulation, were the Kulluk deemed a major source. Id. However, Region 10’s
determination that Shell’s Kulluk operations do not constitute a major source is unlawful because
the proposed permit conditions are not practically enforceable and Region 10’s assumptions
regarding Shell’s operating scenarios are arbitrary.

a. The draft permit’s limits on Shell’s emissions are not practically
enforceable.

Region 10’s determination that Shell’s operations do not constitute a major source is unlawful
because the permit conditions restricting Shell’s potential to emit pollution are not practically
enforceable. A source that otherwise would be classified as major and subject to BACT—
because its potential to emit a criteria pollutant exceeds 250 tpy—may reduce its potential to
emit by including “physical or operational limitation[s] on the capacity of the source to emit a
pollutant . . ..” 40 C.F.R. § 52.21(b)(4). Such limitations must be both federally and practicably
enforceable. Weiler v. Chatham Forest Prods., 392 F.3d 532, 535 (2nd Cir. 2004). The “federally
enforceable” component ensures that the conditions are actually a part of the permit. See
Memorandum from John S. Seitz, Director, Office of Air Quality Planning and Standards,
Options for Limiting the Potential to Emit of a Stationary Source under Section 112 and Title V
of the Clean Air Act, at 2 (Jan. 25, 1995). The related, but distinct, “practically enforceable”
component ensures that the limitations written into the permit are sufficiently definite and
supported by appropriate compliance records. Id. at 5.

Region 10’s limits on Shell’s emissions of criteria pollutants are not practically enforceable
because Region 10 does not have adequate monitoring in place to ensure that Shell is complying
with the limits. For example, Region 10 states that “[cJompliance with the CO and NOx emission
limits is determined by multiplying measured fuel by periodically confirmed emissions factors.”
Statement of Basis at 38. The agency has authorized the use of “default emission factors that can
be used until unit-specific emission factors are determined through testing . . ..” Id. For some
emission units, however, the agency will never obtain unit-specific factors because it does not
plan to test all units. 1d. at 44.

This failure to obtain unit-specific data for all units is inconsistent with the agency’s own
statement that when, as is the case here, a permittee fails to identify the emission units it will use,
it creates an “inherent uncertainty” that necessitates “thorough source testing . . ..” Id. at 43.
This inherent uncertainty remains unresolved here for some equipment Shell will not test, and
the permit’s limitations on CO and NOyx emissions will be unenforceable as a practical matter,
because there will be no way of identifying whether the default emission factors are wrong. See
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Memorandum from Terrell E. Hunt, Associates Enforcement Counsel, Air Enforcement
Division, U.S. EPA Office of Enforcement and Compliance Monitoring, and John S. Seitz,
Guidance on Limiting Potential to Emit in New Source Permitting at 5-6 (Jun. 13, 1989) (“Hunt
Memo”) (stating that some system of verification of compliance is necessary to track compliance
with production or operational limits); see also 18 A.A.C. 50.225(b)(5) (a request for an owner
requested limit shall include “a description of a verifiable method to attain and maintain the
limit, including monitoring and recordkeeping requirements”).

The failure to obtain unit-specific data for all units is particularly problematic because the default
emission factors that Region 10 is relying upon are notoriously inaccurate and frequently
understate true emissions. For instance, Region 10 has relied upon AP-42—EPA’s primary
compilation of emission factor information—to develop the emission factors that supposedly
define Shell’s operation’s potential to emit. See, e.g., Statement of Basis at 43. However, EPA
has specifically stated that it does not recommend this practice because the use of such factors
will result in a significant chance of noncompliance:

Use of these [AP-42] factors as source-specific permit limits and/or as emission
regulation compliance determinations is not recommended by EPA. Because emission
factors essentially represent an average of a range of emission rates, approximately half
of the subject sources will have emission rates greater than the emission factor and the
other half will have emission rates less than the factor. As such, a permit limit using an
AP-42 emission factor would result in half of the sources being in noncompliance.

U.S. EPA Office of Air Quality Planning and Standards, 1 Compilation of Air Pollutant
Emission Factors at 2 (Jan. 1995) (emphasis added).

Also, while Region 10 has placed a limit of 80,000 tons per year of CO.e in the draft permit, see
Statement of Basis at 24, this limit is not practically enforceable because Shell’s methane
emissions are both uncontrolled and unmonitored. Region 10 has neglected to require monitoring
or controls for the Kulluk’s emissions of methane. Methane is a powerful greenhouse gas that has
a warming potential that is 21 times greater than that of CO,. 40 C.F.R. part 98, subpart A. A
source’s emissions of methane are included in calculating whether the source is subject to the
Clean Air Act’s greenhouse gas controls. When a rig drills into porous, hydrocarbon bearing
rock, methane mixes into the drilling muds and is brought to the surface. For Shell’s Kulluk
operations, some of this methane will be emitted through a vent, and thus, must be counted
toward Shell’s potential to emit. Statement of Basis 38-39.

Shell does not have equipment that will limit these methane emissions, and it could exceed the
limit on CO.e emissions without Region 10 or the public knowing. In particular, Region 10
assumes that the drilling mud system will vent no more than 399 pounds of methane per month
(4 tons per month of CO.e). Region 10 makes this assumption based on nothing more than
assurances from Shell regarding its “past drilling experience,” Statement of Basis at 39, even
though Region 10 issued a draft permit for Conoco that estimated 183 tons per month of CO.e
for methane, or close to 46 times Shell’s estimate. See U.S. EPA Region 10, Statement of Basis
for Draft Outer Continental Shelf Title VV Air Quality Operating Permit No. R100CS020000,
ConocoPhillips Company, Jackup Drill Rig, Chukchi Sea Exploration Drilling Program at 35
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(Jul. 22, 2011). Remarkably, despite the obvious risk of relying upon Shell’s unsubstantiated
appraisal when Conoco’s estimate was so much larger, Region 10 determined that there is no
need for Shell to control, monitor, or report these emissions. This lack of monitoring or reporting
renders the greenhouse gas owner requested limit unenforceable as a practical matter. See Hunt
Memo at 5-6; see also 18 A.A.C. 50.225(b)(5).

Thus, the draft permit limits for criteria pollutant and greenhouse gas emissions are not
practically enforceable and are not sufficient to define Shell’s operations as a minor source.

b. Region 10 should require Shell to apply for a major source permit as
Shell’s “synthetic minor” status is premised on arbitrary assumptions
concerning Shell’s operations.

The draft permit places limitations on the operation of Shell’s icebreakers and support vessels
that are intended to keep Shell’s emissions just below the major source threshold. But these
limitations, in fact, may not be realistic or feasible. Region 10’s reliance upon operational limits
for the icebreakers, in particular, is problematic because such restrictions will be difficult to
enforce and may limit Shell’s ability to respond to unpredictable Arctic conditions. As a result,
Region 10 cannot reasonably rely on the proposed operating conditions to justify a minor source
permit for Shell’s operations.

For example, in order to prevent Shell’s operations from being a major source, the draft permit
limits Shell to emitting 240 tons per year of NOx. This limit prevents Shell from operating its
icebreakers for more than about 38 percent of the drilling season, or roughly 46 days. See Shell
Offshore Inc., Supplement to EPA Outer Continental Shelf (OCS) Operating Permit Application,
Shell Beaufort Sea, Alaska Exploratory Drilling Program: Conical Drilling Unit Kulluk at 21
(Feb. 28, 2011) (“Shell, February 28, 2011, App.”). However, Shell concedes that the “frequency
and intensity of ice conditions is unpredictable and could range from no ice to ice sufficiently
dense that the ice management vessels have insufficient capacity to push it out of the way.” Id. at
20-21. Thus, Arctic conditions may demand that much more than 46 days of icebreaking per
season are necessary. In particular, Shell may not be able to quickly end its operations, and the
few extra days of icebreaker activity necessary to protect the drill rig and ensure safety could
force Shell to exceed the major source threshold. In the face of this variability, it is arbitrary for
Region 10 to assume that Shell will be able to pack up and leave once their emissions approach
the permit limitations.

Thus, in order to ensure that Shell will comply with the terms of its permit and the Clean Air
Act, Region 10 should require Shell to apply for a major source permit and apply PSD program
requirements as necessary.

Il.  The draft permit’s 540 meter ambient air boundary is unlawful.

Region 10’s decision to set the ambient air quality boundary at 540 meters from the center of the
Kulluk is inconsistent with the Clean Air Act and EPA’s policy regarding where the ambient air
begins. In order to comply with EPA’s longstanding policy, Region 10 must set the ambient air
boundary at the hull of the Kulluk.



